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defendants TNT and Gochis have advised plaintiffs that as of

April 30, 1990, TNT, though fully able to do so, will no longer

provide the TNT programming service to plaintiffs. Those

defendants have been notified that such a refusal to provide the

subject programming will cause irreparable damage to plaintiffs

and may cause the total destruction of plaintiffs as a

competitive programming supplier in the Sacramento market. In

spite of that advice, and in total disregard of their solemn

contractual obligations, defendants TNT and Gochis maintain that

they will take the action heretofore threatened of refusing to

deliver the TNT programming to plaintiffs unle.ss temporarily and

permanently restrained by this Court.

Wherefore, plaintiffs pray for judgment, preliminary and

final, as hereinafter set forth.

SECOID CAUSE OF ACTION
(Declaratory Relief)

19. Plaintiffs reallege and incorporate herein by

reference the allegations contained in paragraphs 1 through 19,

inclusive, of this complaint.

20. "Wireless cable" provides a means for distributing an

array of video programming to customers -- as cable television

does -- but without the need to construct a coaxial cable

22 system. Instead, programming is delivered through various

23 over-the-air frequencies licensed by the Federal Communications

24 Commission, including MDS (mUltipoint distribution service),

25 MMDS (multichannel multipoint distribution service), OFS (other

26 fixed service) and ITFS (instructional television fixed service)

27

28

frequencies. Further, the wireless cable radio signal radiates
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simultaneously to all points of the compass. For all relevant

purposes, using wireless cable PacWest TV can distribute its

programming services, such as the TNT programming, to

subscribers in its cable television licensed territory in a

comparably effective manner as coaxial cable, except that

coaxial cable uses wires whereas "wireless cable" frequencies

represent microwave transmission technology, and wireless cable

facilities cannot provide as great a channel capacity as fiber

optic or coaxial cable.

21. The business of cable television, like that of

newspapers and magazines, is to provide subscribers with a

mixture of news, information and entertainment. Like

newspapers, cable television companies use a portion of their

available space (channels) to reprint (or retransmit) the

communications of others, such as the TNT programming, to their

subscribers. A cable television company is not a pUblic

utility,. but rather is a recognized member of the media and is a

First Amendment speaker and publisher.

22. In 1983, Bruce Fite and Joseph Benvenuti desired to

engage in the cable television business within the City of

Sacramento and for that purpose formed the partnership known as

Pacific West Cable Company ("PacWest"). Between 1983 and 1987

PacWest's efforts to enter the Sacramento cable market were

thwarted by, among other things, an absolute prohibition upon

that activity imposed by the City of Sacrame~to, the County of

Sacramento, and the joint agency they created to oversee cable

television, the Sacramento Metropolitan Cable Television
. l,~I.

Commission (collectively, the "Sacramento Governme·'t
" ~.
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Agencies"). The Sacramento Government Agencies had earlier

determined to issue only one franchise or license for cable

television activities and to deny to all others that right.

23. Faced with no alternative, in September 1983, Pacwest

Co. sued the City and County of Sacramento to vindicate its

right to enter the Sacramento cable market. Almost four years

earlier, in July 1987, following jury verdicts favorable to

PacWest Co., the Sacramento Government Agencies abandoned their

absolute prohibition on competition in the Sacramento cable

market. Thus, in 1987, PacWest Co. began preparing to, and

began constructing a competitive cable system primarily using

wire facilities.

24. By the time such authorization was actually issued,

however, Scripps and its subsidiary, SCT, the cable company

selected by the Sacramento Government Agencies in 1983 to

receive a monopoly franchise, had already substantially

completed construction of its system covering all of the

Sacramento Metropolitan area. In late 1987, Scripps sought and,

in exchange for the payment of a large sum of money (in excess

of $15 million), obtained modifications of the Scripps franchise

agreement and the ordinance regulating the same, from the

Sacramento Government Agencies. These modifications allowed

Scripps to selectively, by area, lower its rates, and even, in

some instances, give away free service where it faced

competition, and to offset those lower rates .by raising rates in

the areas where it maintained its monopoly and was not faced

with competition.
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25. By the nature of the construction of coaxial

facilities for cable television and the impediments placed in

the licensing procedures prescribed by the governmental

agencies, the Scripps system had long peri~ds of advance notice

as to each area of the Sacramento market that PacWest Co. could

serve. This enabled Scripps to engage in discriminatory pricing

practices, including the giving away of free service and/or

gifts (e.g., color television sets) to subscribers in the area

PacWest Co. was preparing to serve, and to offer various

enticements to potential cable subscribers to prevent them from

subscribing to PacWest Co.'s service, with the result that

PacWest Co. could not secure enough of a subscriber base in its

limited area of coaxial wire construction to compete in the

market, thus forcing plaintiff to suspend. its coaxial cable

con.struction.

26. In the Fall of 1988, in an effort to offset the

discriminatory pricing of the Scripps system, PacWest Co. formed

plaintiff PacWest TV as a joint venture with a company known as

PCTV to provide a reduced tier of cable service (fewer channels)

at a competitive price simultaneously throughout its licensed

area.

27. Between the time the TNT programming was launched

(October 3, 1988) and through November 1989, PacWest had

distributed TNT programming only through its system of coaxial

cables, which at that time reached relatively few subscribers in

the Sacramento area. However, commencing in approximately

November 1989, with the receipt and installation of appropriate

equipment, plaintiffs began distributing T~T programming using
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their wireless facilities in conjunction with its coaxial

cable. The TNT service has been well received by the public,

and plaintiffs' subscriber count has been steadily growing in a

market containing over 340,000 homes.

28. Shortly after plaintiffs had begun distribution of TN:

programming by supplementing their wired service with wireless

service, and following contacts between TeNS account

representatives and the Scripps system, defendant Gochis

notified plaintiffs that carriage of TNT programming using

wireless technology was not consistent with the terms of the

Affiliate Agreement. Defendant Gochis did not and could not

identify any portion of the Affiliate Agreement which prohibitec

the use of such technology by a cable television system

distributing TNT programming.

29. Thereafter plaintiffs arranged for meetings with

defendant Gochis and other representatives of the Turner

defendants and attempted to ascertain how or why the 'Affiliate

Agreement prohibited the distribution of TNT programming using

the wireless technology in conjunction with its cable

facilities. Plaintiffs offered to discuss, negotiate and even

to appropriately amend its Affiliate Agreement with TNT in any

reasonable fashion, but the offer was arrogantly declined.

30. Despite such efforts at negotiations, by letter dated

March 6, 1990, TBS's general counsel demanded that plaintiffs

cease distribution of TNT programming using ~ire1ess frequencieE

with its coaxial facilities, by March 31, 1990 (25 days) (since

extended to April 30, 1990); and has stated that if plaintiffs

do not comply, the Turner defendants would terminate the.
- 12 -
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Affiliate Agreement and discontinue and deauthorize completing

its.transmission of TNT programming to plaintiffs, which in turr

'would be unable to distribute TNT programming to its cable

subscribers. A true and correct copy of the termination letter~

are attached hereto as Exhibits "2" and "3," respectively, and

incorporated herein by this reference.

31. The Turner defendants and defendant Gochis have, in

fact, neither a legitimate motive nor valid business reason, nor

a contractual right or privilege for insisting that PacWest

cease distribution of TNT programming using wireless

technologies.

32. An actual controversy has arisen, and now exists

between plaintiffs and defendants Gochis and the Turner

defendants concerning their respecting rights and duties under

the Affiliate Agreement. Plaintiffs seek a judicial

determination of their rights and duties, and a declaration by

this Court that they may continue to use wireless technology in

conjunction with its coaxial cable facilities to distribute TNT

programming to subscribers located within the area licensed.to

it for the purpose of providing cable television services.

33. Such a judicial determination is necessary and

appropriate at this time insofar as Gochis and the Turner

defendants threaten to discontinue or deauthorize transmission

of TNT programming to plaintiffs, thereby preventing plaintiffs

from distributing TNT programming to their c~ble subscribers.

Wherefore plaintiffs pray judgment as hereinafter set

forth.
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(Breach of the Implied Covenant
of Good Faith and Fair Dealing)

34. Plaintiffs reallege and incorporate by reference the

allegations in paragraphs 1 through 32, inclusive, of tpis

complaint.

35. Under Georgia and California law, there is implied in

every contract a covenant of good faith and fair dealing that,

among other things, obligates the parties to deal honestly with

each other.

36. The Turner defendants breached the implied covenant of

good faith and fair dealing when it ·threatened to unilaterally

terminate the Affiliate Agreement unless plaintiffs cased

distribution of TNT programming through wireless cable.

37. As a direct and proximate result of the Turner

defendants breach of the Affiliate Agreement, plaintiffs have

suffered and will suffer damages in a sum not presently

ascertainable, but which exceed the jurisdictional limit of

this court. Plaintiffs will seek leave to amend this Complaint

at such time as their damages are ascertained.

Wherefore plaintiffs pray judgment as hereinafter set

forth.

FOURTH CAUSE OF ACTION
22 (Specific Performance)

23 38. Plaintiffs reallege and incorporate herein by

24 reference the allegations contained in paragraphs 1 through 36,

25 inclusive, of this Complaint.

26 39. Unless the Court specifically enforces the terms,

27

28

conditions, and provisions of the Affiliate Agreer!e~t by
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ordering the Turner defendants to continue providing TNT

programming through the terms of the Affiliate Agreement,

plaintiffs will suffer irreparable injury.

Wherefore plaintiffs seek judgment as hereinafter set

forth.

FIFTH CAUSE OF ACTION
(Tortious Interference With Contractual Relations)

40. PLaintiffs reallege and incorporate herein by

reference the allegations contained in paragraphs 1 through 39,

inclusive, of this Complaint.

41. The Turner defendants and Gochis knew or should have

known of plaintiffs' contractual relationships with their

Sacramento area subscribers and that such contractual

relationships provide for plaintiffs to distribute to their

subscribers the TNT programming.

42. Plaintiffs allege on information and belief that the

Turner defendants and Gochis have conspired together and with

Doe defendants 1 through 50 to cause TNT to wrongfully

terminate the Affiliate Agreement with the knowledge and intent

to cause harm to plaintiffs and induce plaintiffs and/or their

subscribers to breach their contractual relationship.

43 •. Plaintiffs allege on information and belief that if

and when the Turner defendants and Gochis cause the termination

of the Affiliate Agreement, then, as a direct and proximate

result, a significant number of plaintiffs' subscribers will

terminate their contractual relationships with plaintiffs.

44. The Turner defendants and Gochis threaten to terminate

the Affiliate Agreement and thereby continue to threaten to
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subscribers, and unless restrained the Turner defendants and

Gochis will cause plaintiffs great and irreparable injury, for

which damages would not afford adequate relief nor completely

compensate for the resulting injury to plaintiffs' business

reputation and goodwill.

45. As a direct and proximate result of defendants'

tortious interference with plaintiffs' contractual relations,

plaintiffs has suffered and continues to suffer damages in a

sum not presently ascertainable, but which exceed the

jurisdictional limits of this Court. Plaintiffs will seek

leave to amend this Complaint at such time as their damages are

ascertained.

46. The aforementioned acts of the T~rner defendants and

Gocbis were willful, oppressive and malicious, and plaintiffs

are entitled to punitive damages in an amount not less than $25

million.

SIXTH CAUSE OF ACTION
(State Cartwright Act)

47. Plaintiffs reallege and incorporate herein by

reference the allegations contained in paragraphs 1 through 46,

inclusive, of this Complaint.

48. This claim arises under the Cartwright Act, Cal. Bus.

& Prof. Code §16600 et seq.

49. The business of cable television is relatively young;

it developed initially, following the introduction of VHF

television broadcast stations, as a coaxial wire method of

p~oviding an antenna service; it then evolved, with the aid of
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microwave and communication satellites using radio frequencies,

into an independent medium providing expanded networks of news,

information and entertainment; and over a period of only about

30 years it accomplished the "wiring" of the nation. As the

industry so developed, local government found it advantageous

to limit access to the market, and the companies which were

able to get into the business found it advantageous to

cooperate with local government to so limit competition.

50. As time passed, consolidation of cable television

companies oc~urred creating MSOs which were and are able to use

their selective purchasing power to influence and to control

the business practices of programming suppliers. The Turner

defendants, once "an independent force in the industry, are now

SUbstantially owned by MSOs and are controlled by a Board of

Directors, the majority of which are representatives of such

MSOs.

51. Plaintiffs allege on information and belief that it is

the policy of certain MSOs, sued herein as Does, to discourage

and impede the development of any viable form of competition

for the providing of video programming at the retail level by

means of competitive cable companies, and that among other acts

taken to maintain local monopolies for such services, the Doe

defendants have exercised their ability to control the business

practices of program suppliers to require encryption of

satellite signals, to demand and receive disqounts in pricing

not justified by the logical business interests of such program

suppliers, and to refuse to deal with those who could hope to

compete with their local cable monopolies such as "wireless
•
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cable" operators based on the claim that such companies are not

subject to the demands of local government for tariffs,

penalties, fees and forfeitures demanded of cable companies.

52. Plaintiff is a licensed cable operator, differing only

from such MSOs in that it has indicated a willingness to

directly compete in the market with the Scripps cable system.

53. Plaintiffs allege on information and belief that the

acts and deeds of defendant Gochis, the Turner defendants and

the Doe defendants have been taken in conspiracy and in

concert, maliciously and oppressively, for the purpose of

preventing the development of competition to the Scripps cable

system in Sacramento; and will, if not restrained by this

Court, preserve the monopoly of the supply of video service by

cable television, wired or wireless, within the Sacramento area.

54. The acts of Gochis and the Turner defendants,

individually and in·conspiracy with each other, in attempting

to terminate the Affiliate Agreement, constitutes an attempt to

restrain, hinder and prevent plaintiffs' attempts to

successfully operate a cable television system in Sacramento

County, and is in violation of the Cartwright Act.

55. The above-mentioned violation has directly and

proximately caused damage to plaintiffs in their business and

property in substantial amounts which are as yet unknown, and

which will be set forth in full when ascertained.

56. The above-mentioned violations have.also caused, and

will continue to cause, irreparable harm to plaintiffs. Unless

Gochis and the Turner defendants are enjoined from engaging in
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such anticompetitive actions and threatened actions, plaintiffs

will continue to suffer great and irreparable harm.

Wherefore plaintiffs pray judgment as hereinafter set

forth.

SEVENTH CAUSE OF ACTION
(Unfair Business Practices)

57. Plaintiffs reallege and incorporate by reference

herein the allegations contained in paragraphs 1 through 56,

inclusive, of this Complaint.

58. Plaintiffs are informed and believe that

above-described acts of unfair competition, are not merely

isolated occurrences directed at plaintiffs, but are part of

the on-going business practices of the Turner defendants and

certain Doe defendants. These practices are in direct

14 violation of public policy and constitute unlawful, unfair,

15 deceptive and fraudulent business practices within the meaning

16 of Business and Professions Code §17200.

17 59." These actions have injured and continue to injure

18 plaintiffs, and also the general public. Cable television

19 benefits the general public, and plaintiffs' business in

20 particular benefits the Sacramento area viewers. The Turner

21 defendants and Doe defendants are harming the public interest

22 and violating public policy by taking actions to circumvent

23 plaintiffs right to compete in the Sacramento market.

24 60. Defendants have engaged in, and will continue to

25 engage in these unlawful, unfair, deceptive and fraudulent

26 practices unless prohibited from doing so. There is no

27

28

adequate remedy at law which would prevent or discpurage
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defendants from engaging in these practices in the future.

Plaintiffs, therefore, both on their own behalf and on behalf

of the general public, are entitled to an order enjoining

defendants from engaging in the practices complained of herein
. .

pursuant to Business and Professions Codes §§17203 and 17204.

61. Plaintiffs allege on information and belief that

defendants have acquired money from persons as a result of the

acts of unfair competition alleged herein. Consequently, the

court should order defendants to make restitution of all sums

obtained as a result of their acts of unfair competition.

WHEREFORE, plaintiffs pray judgment as hereinafter set

forth.

EIGHTH CAUSE QF ACTIQN
(Conspiracy)

62. Plaintiffs reallege and incorporate herein by

reference the allegations contained in paragraphs 1 through 61,

inclusive, of this Complaint.

63. Prior to December 1989 the Turner defendants, Gochis

and the Doe defendants knowingly and willfully conspired and

agreed among themselves to damage plaintiffs by depriving it of

the benefits of the Affiliate Agreement and plaintiffs'

contracbual relationships with their subscribers by depriving

plaintiffs of TNT programming and their ability to distribute

TNT programming to their subscribers.

64. Pursuant to such conspiracy, and in furtherance

thereof, the Turner defendants and Gochis have threatened to

terminate the Affiliate Agreement without just cause.
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65. The Turner defendants and Gochis have acted with

oppression and malice and plaintiffs are entitled to punitive

damages in a sum not less than $25 million.

Wherefore plaintiffs pray judgment as hereinafter set

forth.

BIRTH CAUSE OF ACTION
(Promissory Estoppel)

66. Plaintiffs reallege and incorporate by reference

herein by reference the allegations contained in paragraphs 1

through 65, inclusive, of this Complaint.

67. Plaintiffs reasonably relied on the express

representations and actions of the Turner defendants' agents

and employees directing and approving the Affiliate Agreement.

68. In reliance on such representations and actions,

plaintiffs distributed TNT programming to their subscribers as

part of their basic cable service, and those s~bscribers

reasonably expect to continue receiving ,TNT programming.

69. The Turner defendants knew or should have known that

plaintiffs continue to expend substantial sums to improve and

extend their facilities and business, and that, in reliance on

the Turner defendants· representations ,and actions, plaintiffs

would continue to distribute TNT programming to the mutual

benefit of both parties.

70. The Turner defendants have benefited from plaintiffs'

distribution of TNT programming on plaintiffs· hard wire and
-

wireless systems beyond the receipt of paYments from

plaintiffs, in the form of advertising revenues and goodwill

and recognition garnered with plaintiffs· subscribers.
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71. Plaintiffs reasonably relied on the Turner defendants'

implied promise to negotiate in good faith with plaintiffs for

the distribution of TNT programming and not to refuse to permit

distribution without just cause.

72. In reliance on the Turner defendants' implied promise

to negotiate in good faith, and not to refuse to permit

distribution without just cause, plaintiffs have incurred

substantial expense and expended substantial effort.

73. As a proximate result of the Turner defendants' breach

of their implied agreement to allow plaintiffs to carry TNT

programming on their wireless system under the Affiliate

Agreement, plaintiffs will suffer immediate and irreparable

injury unless temporary and permanent injunctive relief is

provided by this court. Plaintiffs are without adequate remedy

at law.

WHEREFORE, plaintiffs pray judgment against defendants,

and each of them, as follows:

OR THE FIRST CAUSE OF ACTIOR

1. For an order that the defendants, and their respective

agents, servants, employees, and representatives, related

corporate entities, and all persons acting with any of them, be

enjoined and restrained from discontinuing or deauthorizing

transmission of TNT programming to plaintiffs and from

terminating the Affiliate Agreement;
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ON THE SECORD CAUSE OF ACTION

2. For a declaration by the Court that plaintiffs are

entitled, pursuant to the Affiliate Agreement, to distribute

TNT programming through wireless cable;

3. For a declaration by the Court that the Turner

defendants are prohibited from discontinuing or deauthorizing

transmission of TNT programming to plaintiffs through the term

of the Affiliate Agreement;

ON THE THIRD CAUSE OF ACTION

4. For. general damages according to proof, with

prejudgment interest thereon at the legal rate;

ON THE FOURTH CAUSE OF ACTION

5. For an order specifically enforcing the Affiliate

Agreement to require the defendants to continue transmission of

TNT programming signal through the term of the Affiliate

Agreement;

ON THE FIFTH through NINTH CAUSES OF ACTION.

6. For injunctive relief as prayed for in the First Cause

of Action;

7. For general damages according to proof, with

prejudgment interest thereon at the legal rate;

8. For punitive damages in a sum not less than $25

million;

ON ALL CAUSES OF ACTION

9. For reasonable attorneys' fees;

10. For plaintiffs' costs of suit; and

- 23 -
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1 11. For such other and further relief as the Court may

( 2 deem just and proper.

~

3

4 FARROW, SCHILDHAUSE & WILSOI

5
~(al~6 Dated: April riL, 1990

James C. Parker

7
Attorneys for Plaintiffs
Pacific West Cable Company

8
and Pacific West Cable
Television
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Cable Iystem operator brou,ht suit
apiDlt mUDicipal carporatioDl, aneema'
that deflDdantl' refual to islue it a fran·
chile violated ita eoDItitutioaal rirhtl and
antitralt laws. FoDowiDr lUbmiuion of
lpeeial YerdictI to the jary, the District
Court, MBt.on L Schwartz, J., beId that: (l)
lO"....ta' inttnatl wen not IUftlcient­
Iy lubMaDtiai to juadfy pwIlIDeD~

atad artiftcial IIIODOPOIJ; (I) operator WII

IIltftIId to c:IecJaratory jadpDIDt .tabJiah.
iDa' that muDicipal corporadou' liqle
fraDcbiIinI policy violated cable operator's
FIrat Amlndment riIhta; IDd (8) operator
wu .titIed to iDjuDedYe nUef with ,...
Ipect to ita NqUelt for penaiuion to build
and operate ita cable te1mIion system.

So orMred.

CITY OF SACIlAMENfO, CALlFORNU.
• mualclplll eorpenUon; and County
of 8aerameJlto. CdfornJa. • municipal
eorporadon. Defendant&.

Ct.. No. 8-83-1014 ilLS.

United States Diltriet Court,
E.D. California.

Aug. 13, 1987.

••

PACInC WEST CABLE
COMPANY, PIaiIItHI'.

I. J.,-IT
Senath Ame NqUiNI that it

tMN it a "'" of the wIUch maUl
JarTI .....~tat,cout mUit adopt
that "'" ad _. judcment ICCOI'diDrly•
U.s.C.A. CoaIUmIDd. 1.

2. ....... CoutI-IJ
Cue, or q1IIIt:IaD ill a cue, iI con­

Iidend IIIOOt if it JIM Jolt itI eIIaneter II
...... ltre CODtI'oftIlJ.

L ....... CoutI -11
In dItiIrIDiDiDc iI moot,

buic ...... it thin illIIftIcim
.....,.. that deci_ will haft impact on
the part:I& .

ITt nDERAL SUPPLEMENT1322
Bued on the forecoinr DISCUSSION

defendant's motion for summary judrment
with respect to the individual pJaiDtiffs and
the plaintiff eJau is hereby DENIED.

With respect to the individual plaintiffs
and the plaintiff clau, this court hereby
enjoilUl defendant from any praetieeI, poli­
cies, customs, and u...- which have here­
in been identified .. dilcrimiDatory. To
this end, the court adviMI that the defend­
ant respond to this declaratory and injunc­
tive relief in at leut the followiDc ways: II

-COntact community and female orp­
nizatiOIUl and educational inltitutiona for
employment referrala;
-Advertise in COIIUBUDiadoDI media
(such .. newspapen, ndio, and TV)
which espeeia1Jy appIa1 to women;
-Eatabliah a til. of female applicaDta;
-Discontinu. contactl that refer appli-
cants on a diIerimiDat.ory buis:
-Eliminate any cifIcrimiDatDry word-of­
mouth reeruitinr;
-Eliminate lpeci& futon which
broucht about diIerimiIIatIar recruit­
ment, and correct .., tactan which may
result in future diIerimiDadorl;
-Immediately employ the eharriDr~
ty.

The court haviDe ceMiHnd the JIl8IDOo

I'IDda and due deHberatioD havinr been bad
thereon, it is

ORDERED, that the~I modoD
for 11IJIUIIU')' iudlmtDt be .. the ......
hereby is DENIED, IIId it is fIIrdaer

ORDERED, that the pIaiIdiffI' CIQI8 a.
don for lUIIllDU'1 indIm-t be ad the
...... hereby is GRAN'l'ED.

IT IS SO ORDERED.
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.. CoMdadIonal Law ....1)

Beplationl adopted with predominant
purpoI8 to IUppreaa Flnt AmeDdment
rirhtl are ....umptively invalid. U.S.C.A.
Conat.Amend. 1.

5. ConIUtudonai Law .-to.lC')
TeJeeo_UIllcadona 4a44t<I)

Cable te1evi1ion operator's speech WII

protected by Fint Amendment. U.S.C.A.
Conat.Amend. 1.

1. CoiIId&adwiaal Law ....1>
eonteat-bued nppreuion of apeeeb iI

imperIniIIible becauae IOvemment may not
IftIlt UI8 of forum to people whole viewI
it ftDdI .-ptable, but deny 1118 to thole
1riahiDI to expreII leu favored or IDON

contl'oftnial vie..... U.S.C.A. Conat.
Amend. 1.

t. c..d.tt.... Law .....1(')
Til _ialtiona ~.)

IIg 1 corporationa' IinrIe fnD.
chile polley for c:abJe telmaion could DOt be
jud&d II CODttInt-neutral ''time. pllelilld
maaner" nplation, aiDee DO ample altar­
IIItift chuDeIa of communication were left
GpIIl. U.S.C.A. Conat.Amend. 1.
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CIte .672 ....... 1m (U.CaI. I."

4. DIeIantory Ju......ent "128 18. ConIdtudonai Law -.0<3)
ReqUilt for injunctive and deelaratory Time, place and manner restric:tiona

relief apinat old cable televilion ordinance are acceptable so lonr u they are desiped
was not moot, where second laWluit to serve substantial J'Overnment interest
apiIlIt new ordinance created reuonable and do not unreuonably limit a1temative
pouibility that permanent lieenaea would avenues of communication. U.S.C.A.
not be "ued under new ordinancee or, if Const.Amend. 1.
they were, they could be subsequently de- 11. Munieipal Corpondona -02(1)
c1ared invalid. Section of Califomia Public: Utilities

Code imposinr upon public: utilities a man­
datory duty to make ".urpIUi apace" on
utility poles and in utility euementl avail­
able for uae by cable televilion operaton
did not in any way "preempt" loc:aI rerula­
tiOD of cable teleYilion. West'. Ann.Cal.
Pub.Util.Code § 767.5.

12. TeIeeo_UIllcadona ....1(.)

FranchJainC of cable telmlion ayatema
was within municipal c:orporationl' CODlti­
tutional power. West'a Ann.Cal.Gov.Code
f 58066; Communicationl Act of 1984,
f 601 et seq., u amended. 47 U.S.C.A.
f 521 It seq.
13. TeJ__UIllcaUenl ~.)

Goftrnmentl' in..tI in tID.ncial and
technic:al qualiftc:atio.. of cable openton,
in uniform cable aenice and in public: Ie­

c:eII c:hanne1l were not ntfteiIDtly IUb­

ltantial to jultity mllnieipal COlpOratioDl'
liDele traneIUu poliq for cable te1eTiIion•
U.S.C.A. Conat.Amend. 1.

14. n.cIMUor1 Jup"Im "I.
lDumuch u ICtiaD chaIJenPI m1lDic:i­

pal corporatiou' IinrIe tranebiM poliey for
cable teJmaioD wu DDt moot, dIeIantary
JudImeDt 8ItablilbiDr that poJiq vioiaUd
cable opIntor'l FIrat AlMadmat rirhtl
wu appropriate. U.8.C.A. CoaIUmead.
1.

II. TeJ.eewt...~ .....11(1)
InjaDet:ift relief dfnetIDr IDUDicipal

corpontioDl to "opea up" atIJity tzeDCbls
to which cable te1I9tIioD .,.-n operator
bad .,... deaied ... u a .-alt of mu·
DWpal caqMfttioDl' Nfual to iIRe it a
fnDehiM wu not appIUpriata, ..moaey
dIuDapI coald baft compa.ltId operator
for extra .,... it woald iDcar U Nlalt

of baWar been deaiId accIII to utility
trenebeI cIurinr~ of .uit.

.. ....... ana PNadun -au
It woa1d ba.,. been improper for court

to make affirmative tlDdiDC OIl .... OD

which jury wu UDable to acne, whether
IIl1IIIici.-I earpontiona' .... fnallhiM
poHey for ... teJeviIion dllCzln"IW
........... and apeaken hued on Yiew.
point, but DIW trial wu DOt •••IIIlry
....... ifjary found in muDillipal~
ratioaI' fa.... ciurinr new trial. their policy
woaId not nmve the I... ICrUday ap­
plied to 'riewpoin~D8Utral replatioM.

stbatil
h maUl
lit adopt
ordJDrly.
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the additional ei,ht verdieta and then
charred the jury.

The court condueted one additional h
ing and rec:eived two sets of briefs
prior to the heariDr and one after) on
iuue of the proper judgment, if any. tc
entered on the special verdicts, The r
ter hu DOW been submitted. The foll
in, constitutes the court's judcment.
cludiDr its analysis and conclusions, on
jury's special verdietl and in response
plaintiff's request for injunctive relief.

I. BACKGROUND

A. 1le laue 01 the Franck;' I

In November of 1981. the Sac:ramer
City Council and County Board of Super
son enacted subltantially identical ca:
televiaion I OrdiDlLDCII (the "cable televisi
ordinance''). The ordinance .tabJished t

uclUlive procedure for awardin, cal
televiaion fraDehiHI. UDder the cable te
vision ordinance. any such franehise
deemed to eoutitute a contract betwe
the tranehisee and th. Saeramento Met
politan Cable T.1tviIion CoDUDiuion (t
"cable commiuion·'). whieb is a joint po.
en authority formed punuant to Califorr.
law by defendaDtil and two other citie
FurtbenDon, the pouealion of a franclili
is a requiremeDt for uceu to utility eaa
menta and underpound conduits in Saer:
mento.

Punuat to the pr4WiIioDi of the cab:
t.eIIviIioD ordinance, a req1Mlt for propof
ala for tbI awud of a cable taIeviIion fraI
cbiM wft:biD the eity aDd COUDty wu islue<
Del..... NOIivId four propoula. Afte
CODCluetiDr vuiou IDIIdDp and hearinr
OD the propoula ad CODIicIerinr the rE

portI prepand by tbt couultant retaine!
by the COUIlty. deftlldantl ..lec:ttd a fin:
called UDited 1.'riI:nme Cable of Sacrament.
u the teDtative truebil...

tT2 FEDERAL SUPPLEMENT1324

Harold R. Farrow. Roa-t K. Bnmaon.
Sietfried H.... Farrow. Sehildhaue A:
Wilson, Oaldand, Cal•• Richard AleDnder.
'nIe Boeeardo Law Firm. San Joee. Cal.• for
plaintiff.

Kiehael A. Small, Kathleen K. KcGbmia.
Preston. 'nIcqrimIoa, EWa • Holman, Se­
attl•• Wash.• W. Yoar. K. Bromck, Pres·
ton, ThorsriJlllOn. EIIiI A: Holman. Wuh·
iqton, D.C.• JUDII JacUon. Sienmento
City Atty.• LB. Dam, Deputy County
Counsel. Sacramento County. Sla'amento.
Cal.. for defeadantl.

Stephen L Goff. Boutin, Launer. Gib­
son. Terry • DelebaDt, Slcramento. Cal..
for amicus curiae.

16. TeIeeo...............10(2)
Cable televiaion syatem operator was

entitled to injunetiv. relief with respect to
ita request for permiuion to build and opo
ente ita cable teleYilion system. since oper­
ator had no adequate remedy at law and
would suffer irrepuable harm if equitable
relief was denied.

KEKORANDUM DJ:CI8I0N. CONCLU·
SIONS OF LAW AND ORDER FOR

JUDGMENT

KILTON L SCBWARTZ, DiItriet
Judp.

Jury trial of tbiI Iet.ioD CO""'M'"'*' on
JIaftb 28. 191'7. Aftao. cia,. of trial, the
III8t.W wu ,ubmit:tId tID tM juJ OIl JaM 8
OIl a .... of .,... ,.dIatI. ..,.. jury
I"8taI'Ded tnDt)"-two 01 tM Ip8eiIl ,.dieta
OIl JUDe 5. AIta' ........ thole , • ...,
ibe court ubd the ,., to eoat:iD. dIJIb.
...., on the 1""".... .,-I YII'dietL
OD JUDe 9. the i1II7 Wi,," the. coart that
it hid NMbed u on
eicht of the \'II'dietI bat bape-
Itu1J dead10cbd OIl tba r-neininl tift
verdieta. 'lbe court aDd _ ..

I. Much 01 die bIIowda. is fram die
........ _ '_01 .... A .....
i8Id~ 01 dda me r 01,.. .....
to die jury .. ,..., ~Icd....a DIIIIIbIr 15•

2. Cable teIevtIioa cC• I F'SI ..., dIIIri.....
UD01II other thiDp. ...... iJIformadoa aDd ..

,I
,,I'

.,

".'
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Angeles, 754 F.2d 1396, 1411-15 (9th Cir.
1985), aff'd on other and na,.",.",.
ground8, 474 U.S. 979, 106 S.Ct. 380, 88
L.Ed.2d 333 (1986).

II. SPECIAL VERDIcrs
At the close of evidence and final argu­

ment, the case wu submitted to the jury
on general instructions and eighteen spe­
cial verdicts (many of which had several
subparts). Su Fed.R.Civ.P. 49(&).- The
court used special verdieta over the objec­
tion of plaintiff, which argued that it wu
entitled to a reneral jury verdict and in­
structions on the law.

A. Adva.1Ieag. of S".wu Vmiictl
There were several advantqel to UliDr

special verdietl in tbiI cue. The pDlra1
verdict is usually either all WlOnr or all
right bec:auae it is an inHparable and in­
aerutable wUt. SA. Moore's Federal Prac­
tiee f 49.02 (2d ed. 1988) (quotinr SUJlder.
land, Vmiictl, GnwrGl tiM S~ 29
Yale U. 253, _ (1920)). Special V8diet1,
on the other haDd, isolate fact ftDdiDp in
.uch & way u to allow NriewiDa' courtI to
make determiDatioDl u a matter of Jaw
whilep~ the jury'. role u a fact
fblder. Brown, 1'ednal SpN:i4l Vmiictl.·
1M Doubt ElifllifItJtor, "F.R.D. 388, 346­
48 (1967).

For tbiI .-.on, .peeial 9VdietI are a
ftluable tool wbea the Jaw is UDCeI'taiD or
in a ltate of deftlopmeat; apeeial 9VdietI
minimize the need for, IDd acope of, & new

... Tbe ~ of ..... wnIIcII is ......... bJ
Federal Rule of Ovll Procedure 49(&). wIdcb
pnwida:

Tbe court ..., Nl(IIire • JUI7 to retunl GIll)'
• IIpedaI vwdIct la die r- of • IpIdal
WI'iu.~ ........ __ ol... III
dill neat die court ..., IIIIIIDit to die P7
WI'iu." Ida. _ .... of .lIIi1aIlor
acber brief __ or .., .............
fonaa of die IbMIIIIII wIIIcIl
miIbt III'OI*lJ die , ......
and~orlt...,~"'adIIr""'"
od of ..lImJ'" die 1-. ....
wrttteD fIDdIap me.- • it _
........... TIle court to jurJ
IUCb ·=d.. aDd a- =-0 _.....,
tbe ..., ....
IaI')' to JUI7 to ita .....
upon each~ If la die. court
omiu aD)' __ of r.a bJ tbe pi 01'.

---------.....,

trial in the event of an error of la
milapplication of law to the facta.
342. 348; 1ft tlW Wrirht and Mille
erGl Practice tiM PfooMlUr8, § 2
494-95 (1971); WriPt. 7YN U.. of ~
Vmiictl i1l FtdmJI Court. 38 F.R.:
202 (1965). The Seeond Circuit en
the use of special verdietl in Btrkq
Inc. v. EatmtJ'I Kodt1.k Co., 608 F.
(2d Cir.1979), em. dtmWd, "' U.S
100 S.Ct. 1061, 62 L.Ed.2d 783 (19~

We note '" ptlMJ1It, however,
large and eomplex CUll luch a.
involvin, many novel lepl iuUE
better pnetiee would have been
quire special verdicts or the subr.
of iDterroptoriel to the jury purll

Fed.R.Civ.P. 49. In that way the r:
a jury trial of all factual iuues :
aerved while the probability of a
OUi and expeuive retrial is re­
s.. SCM Corp. a X". Corp
F.Supp. 988, 988-80 a DIl. 1
(D.CoDll.I9'18), "",....., em
""""tUb, 599 F.2d 32 (fd Cir.I9'19).
taiDly the a1I'Iady diftIealt tuk
viewinr a cue of tbiI mapitude
have been eued IOmewbat for thiI
if we 1mew pneiMly what the
ftDdinp were on MVera1 Ipeei:ftc f
iuues.

ItL at 219; ... tJUo &'K",- lru:. 11. E
iotJlll«:tn1wr~ lru:., 464 F.
1129, 1889-40 ()(.D.Pa.19'11), tJ/J'd
,.2d S'14 (3d Cir.l979) (1pIdal verdic"
preferred ill eompIicated ....). 'nle

or bJ die~ ...pIrt)' WIIiWI h:
to. trW bJ JUI7 ol die'-.omia.d
w... Jurr 1 .,g'eICll ..
... to Jurr. At to omlaa
out IlIl:b c--. die~ .., ....
lac or. Jfit,..todo .. tt d
to fIDdIrt la wi
Judr-t ......1'IIIn"'." ..., _ r '......

...........·UtJ of .Mr•••

...,~ -. 216 ' 734, 73~
C&19Q) <cidrI .... ". ,.., ...
'-I/It6 .... " 165 U.s. .. 17 5.CL 4uw. U7 (1197'), ,..,V ,..
...... arIIfrI~ -. ". 33.
m (911I ar.), ."..; ( .......
~_",~.-mu.s.9

s.a. 452, 13~ 54f (1"): .. '~

JlIoore!. ,...... Pncdce f ....01(3) (2
1916).
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Cite .. 672 F.!kqIp. 1322 {E.D.CaL 19I'7l

Circuit has also approved the use of special v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11
verdicts as facilitating its review for harm- L.Ed.2d 686 (1964), in defamation eases.
less error. See Pacific Greyhound Lines See Bose Corp. v. Consumers Union of
v. Zane, 160 F.2d 731, 737 n. 6 (9th Cir. United States, Inc., 466 U.S. 485, 498-512,
1947). 104 S.Ct. 1949, 1958-65, 80 L.Ed.2d 502,

The court is especially concerned about reh'g denied, 467 U.S. 1267. 104 S.Ct. 3561,
the possibility of legal errors in this ease 82 L.Ed.2d 863 (1984).
inasmuch as the Supreme Court has explie- The Supreme Court and Ninth Circuit
itly declined to decide the legal issues have also both held that the balancing of
railed by cable television franchising in the interests which occurs in cases in which an
absence of a fully developed factual record. employee is discharged for allegedly exer­
Citr of Loa Angeles v. Preferred Commu- cising flrSt amendment free speech rights
nicGtio1ll, Inc., 106 S.Ct. at 2037-38, even is one of law. Connick v. Myers, 461 U.S.
though it did note that where speech and 138,148 n. 7,150 n. 10, 103 S.Ct. 1684, 1690
conduct are joined in a single course of n. 7, 1692 n. 10, 75 L.Ed.2d 708 (1988);
action, first amendment values must be Loya v. Dum SantU Unifi«l School DU·
"balanced" against competing societal in- trict, 721 F.2d 279, 281 (9th Cir.I983). In
teresta. Ill. at 2038 (citing to MemHrl of fact, the Ninth. Circuit has held that it is
tJu Cit, Council v. T0.zp41Jer1 for Vin- error for a trial court to leave the bal·
cent, 466 U.S. 789, 805-07, 104 s.et. 2118, ancing to the jury. LotJo, 721 F.2d at
2128-30 80 L.Ed.2d 772 (1984) and Uniud 281-82; 1ft al60 K,llw v. Cit, of RIfIO,
Sm" ;. O'Brien, 391 U.S. 367, 376-77, 88 587 F.Supp. 21, 28 Do 4 (D.Nev.l9S6). This
S.Ct. 1678, 1678-79, 20 L.Ed.2d 672, reh'g has prompted lOme co~ to conclude that
dmi«l, 398 U.S. 900 (1968». the extent of ~~n afforded br the

. . . . first amendment II ultimately a question of
The Nmtb Circuit alao relied on VIncent law and that the jury's function is to find

IDd 0 'Srift in holding ~t a cable eompa- the underlyinc facti to which the legal
ny's tirat amendment claims should DOt be standard is ultimately applied. Kim v.
ctiamil•• for failure to ,tate a claim under Coppin Smu Col" 662 F.2d 1065 1062
Federal Rule of Civil Procedure l2(b)(6). (4th Cir.l98l) (cited in K,llw, 587 F:Supp.
~ 164 F.2d at 1402. In 10 doina', at 28 Do 4)' but .. J01fM" v. UncalUr.
the ~intb.Cireuit di? not~~ what~ 815 F.2d 20, 28 (4th CJr.l98'1) (jury has n~
relatioDlbip of the UDea of mqwry UMd m role to play; entire matter for court deter­
Vincnt aDd O'S';'" should be in the ea- mination).'

ble~tnacbiI~ context, ezeept to 'l1le 11M of special verdieta enablea the
.y that ita CODCluIion after applyiq . ..~_ f
O'SrWti it "aided" by the public forum Jury to t1Dd theM -·1.... leta and then
..1_"",,:,,_ ._~. TI.' t __..I ...L.__ aDowa the court to apply the law to the
~~ m ,.ltICft IIIIU UWRJI" faeta u foaDd. S. Qu/m' cu, (har
CUll. S. id. at 1407. Worir, Ittt:. .. Skil Corp., 747 F.2d 1446,

The chaJlen.. pNHllted by the deftlop- 1_ (Fed.Cir.l984) (cit:iDa' SA lIoore'. Fed­
bar ItatiI of the law are compounded by the ... Pnet:ice, t •.02 at 49-1 (2d eel. 1984»,
diftIealty of detm'mDliDC what COIIItit.ut.8 a om. dfti«l, 471 U.s. 1188, 101 S.Ct. 2676,
qaMtioD of Jaw. The diItiDetioD bearIen 88 IbEd 2d eN (1986). TbiI procedure ..
qMItioIII of fact which maat be r-.olftd ...... to the tI'ia1 Judce the NIpoaaibiIity of
by the juJ IIId qU8Itiona of Jaw which applyiq appropriAte 1epl priDciplel to the
mUlt be I'IIOIftd by the court it aD eluift fIcta u fOUDd by the Jurr. the jury need
oae in tint &lDlDdment juriIpraMace. S. DOt be iDItracted on the lepl principles
,.,..,..u, Parbr, 1'rw~ aM which the jadp appJiII to the facti. SA
tIM IW... 0/ 1M Jv.f7I. ea ..L.1teY. 1Ioon'. PeUnl Praat:icI •••02 (2d eel.
481 (1981). For uampJe, the SupNIDe 11M). ~ vwdicta thaa eJ.iJninate the
Court bu nraaJed with the diItiDedoa DICIUitJ of complicated iDItraedoaI on the
betneD law aDd fact in appJyinc the _t law, RoB. ....,. cI Co. .. Smitla-BltJir,
for "actnal malice" under NtJtIJ York 7i_ Ittt:., 381 F.2d 506, 511 (9th Cir.l964) (quot-

r
i
tl

'I
I
I,
1



612 FEDERAL SUPPLEMENT

i·

~..
: .. t:

•• -.0:- f!
- \. ~

z.

~.

1,

1328
ing Moore's with approval), instructions
which, in this ease, may result in the jury
performing tasks which must be performed
by the judge. Because of the uncertainty
in the judge/jury division of labor, special
verdicts &Ssure that the jury does not im­
permissibly decide a question of law. Su
Weiner, The Civil JU"7/ Trial and the
Law-Fact Di8tinctitm, 54 CaJ.LRev. 1867,
1867-68 (1966) (referring generally to
Coke's dichotomy and the respective prov­
inces of judge and juron in a civil cue);
but 1ft Parker, 1UpnJ, at 500-66 (.peciaJ
interrogatories under Federal Rule of Civil
Procedure 49(b) represent an appropriate
"middle course" between the general and
special verdict procedures).

B. The JU"7/" SptICitJI Venlictl

The special verdictl themMlvea. topther
with the jury's anawen, are attached II
appendix A. The foDowiDa' • a narrative
nmmary of the jury's tbuIinp.

The jury found that plaintiff bad the
technical and fInanei.al capU»ilitieI to c0n­

struct and operate a eable teIeviIion ."teal
iD the SacrlmeDto metropoJitaD ..... even
tboulh they determined UDder the iDatnc­
tiona pen them that no UDOUDt of dam­
.... should be awarded to pJaiDtiff. '!'be
jury aJao found that cWeDdaDta bad not
left open ample a1terDat:ive cbunell of
communication for plaintiff, ud pII'IODI
like plaiDtiff. who with to apr-. their
viewI.

AI for def....' jutitIea.... ,. lim­
itiq ... to the eable teImIioD market,
the jury concluded that tbI ciapMitJ of tbI
public riPta of way aDd udIit1 .......
in Sacramento .... not UIDitId to aD'/ Ifpif­
icant deIree ud that tile ....... aDd
rilrhtl of way IuMl .vffleint l'OGID ,. aD
cable com"'" who wuted to .. tbIIIl
or who micht wut to 11M daIm ia tbI
future. '!'be iUI'J aIIo nrjIet8d cW...-.'
contention that the coaatractiDD aDd CIpIn­
don of a eable teIe'IiIion .,.... ........
ni&aDt dilruptioa in the 11M of pabIIe or
priftte property; in addItioD, tbI Jar7 COIl­

eluded that the COIIatrudion aDd operat:ioD
of a eable teleYilioll sJlteDl did not ....
lipjfieant aafety hazards for both the pub-

lie and workers or DOile. vi8uaJ ciu
environmental and!or aesthetic probll
Even so, the jury said that defendant!
not use these problems II a pretext
justifying their franchiliDr proc:eu.

As for whether cable television. a r.
ral monopoly, the jury found that it
not. In other words, the jury wu
.uaded that ''bead-to-head'' competitic
likely to occur and endure iD the Sacrar
to market. Moreover, the jury conch
that thi8 juatification was a sham or
text for IlUtml a single cable telev:
franchise and that defendantl used
juatification to promote the makinl of
paymenta and the pronaion of in kind
vices by the company ultimately Hleete
the fraaclJiIee. They also eoncluded
this juatifieation was used to obtair
ereued campaip contl'ibutiona for .
eleeted officiall.

On the other bud, the jury &Ireed
defendants that the public u a whole t
fitI from equal and uniform cable
viIion HI'\'ice tbroqhout th. 8Icnm
community and that defendutl' fru
inr procell fDCOUrIIII such UDiformil
a pWer eliIN' dian would be aebiev.
ita abMDce. TM jury also found that
pubBc obtaina Iipitfant... tror
pI'OriIioD of public ..... etwnne1l, pre
don taeiJftieI, technical uaiItaDce
IftDt JlIOII'&IDI. Aceo1'dIDr to the .
cWlDdutl' fluc:bisiDa' ..... pI'OJr
the ..,maion of tbIM JdndI of~.
a~_ment tlaaD would be prcrrid
the ....of the procIII, aItbouIh it
concIudId that defeadanta wen moti\
to pnmdt I1ICb .... by a dIsir
obtaiD .11Ied political iDtlMact II:

fa... IoeaI oftIciIJa' political aupportl(

". jury was aIIo penaMtd tbat
pabIic baa alipitfant in..in bot!I o e a I

t oafa...

l i e ' i c a l baa


